I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

R F. and J.F., as Parents and : ClVIL ACTI ON
Near est Friends of N. F. :
V.
WARW CK SCHOOL DI STRI CT E NO. 06-0257-JF
MEMORANDUM AND ORDER
Fullam Sr. J. January 15, 2009

The plaintiffs, parents of an autistic child, filed a
conpl ai nt agai nst the defendant Warwi ck School District pursuant
to the Individuals with Disabilities Education Act (“1DEA"), 20
U S.C. 88 1400 et seqg. (2007), challenging the final decision of
t he Pennsyl vani a Speci al Education Appeals Panel. The parties
have filed cross-notions for sunmary judgnent.

R F. was born in Romania in 1993 and was adopted froma
Romani an or phanage at the age of two and a half years. He has
been di agnosed with severe autism along wth other inpairnents.
Because of the severity of his inpairnents, RF. is entitled to
year -round educati onal services.

The parties participated in an adm nistrative hearing
and in a decision dated Decenber 6, 2003, the Hearing Oficer
ordered the District to provide conpensatory education for four
time periods: Decenber 1, 2001 - June 1, 2002; Summer 2002;
Septenber 1, 2002 - Cctober 25, 2002; and Summer 20083. No
prospective conpensatory education for the 2003-2004 school year

was ordered. Both sides filed objections, and the Pennsyl vani a



Speci al Education Due Process Appeal s Revi ew Panel ruled on
January 21, 2004, that N.F. was entitled conpensatory education
for the Summer 2002 and the Summer 2003 period only. The parents
appealed to this Court.

As required by law, the District prepared an
| ndi vi dual i zed Education Plan (“IEP’) for N.F. for each of the
years in question. "[T]he neasure and adequacy of an | EP can
only be determned as of the tine it is offered to the student,
and not at sone later date. . . . Neither the statute nor reason
count enance ‘ Monday Morni ng Quarterbacking' in evaluating the

appropriateness of a child' s placenent.” Fuhrnmann v. East

Hanover Bd. of Educ., 993 F.2d 1031, 1040 (3d G r. 1993).

The 2001 I EP for N F. provided for Applied Behavior
Anal ysi s education in school for 5.5 hours per day along with
appropriate occupational and speech therapy. However, the
parents withdrew the child from school on Novenber 26, 2001
because of suspected abuse and restraint of the child. The
District began providing in-home instruction by a certified
speci al education teacher for 10-20 hours per week, but the
parents allege there was no therapy. The parties then agreed to
pl ace the child at the Vista School, a Pennsyl vania school for
autistic children, but the child s behavior was too extrene for
that institution. The in-home instruction continued for the

rest of the school year.



The Hearing O ficer awarded conpensatory education for
the period N F. received in-honme instruction, but the Appeals
Panel reversed this award, determ ning that the parents had
approved the 2001 I EP and withdrew the student from school not
because the | EP was i nappropriate but because they were concerned
t hat he was being abused and that the |IEP was not being
i npl enent ed.

In the Cctober 2002 IEP the District proposed placing
N.F. at the Fairland School in a specialized class with two ot her
students, ages 14 and 18. The parents objected and requested a
due process hearing, but withdrew the request when N F. was
admtted to Kennedy Krieger, a psychiatric facility, where he
remai ned for seven nonths.

The Hearing O ficer awarded conpensatory tinme for the
begi nning of the 2002 school year (Septenber 1 until
hospitalization on Cctober 25), but again the Appeals Panel
reversed, limting the award to the sumer. The Appeal s Panel
determ ned that for the Septenber 1, 2002 through Cctober 25,
2002 period the District had provi ded honebound instruction and
had of fered an appropriate placenent, which the parents rejected
because they were awaiting placenent at Kennedy Krieger. The
Appeal s Panel held that the District had offered N.F. FAPE (Free
and Appropriate Public Education) and the | EP was not

I nappropri ate.



The decision of the Appeals Panel nust be accorded "due

weight.” Carlisle Area School v. Scott P., 62 F.3d 520, 524 (3d

Cr. 1995). "Due weight" has been defined as "nodified de novo

review" S.H v. State-Qperated Sch. Dist., 336 F.3d 260, 270 (3d

Cr. 2003). Notably, although the Third G rcuit in the past

pl aced the burden of denonstrating conpliance with the | DEA on
the school district, the Suprenme Court held in 2005 that the
"burden of proof in an adm nistrative hearing challenging an | EP

is properly placed upon the party seeking relief." Schaffer v.

Weast, 126 S. C. 528, 537 quoted in L.E. v. Ransey Bd. of Educ.,

435 F.3d 384, 391 (3d Cir. 2006).

The parents argue that the appropriateness of the | EPs
is not in issue; they contend that the District failed to
i npl ement them thus denying N.F. FAPE. The parents did not
pursue a due process hearing as to either IEP(and it appears that
in addition to the difficulties facing NNF., the famly had to
deal with additional challenges, including the nother suffering
froma brain tunor). Plaintiffs argue, though, that the parties
agreed through settlenent discussions to placenent at the Vista
School , which negated the need for a due process hearing because
the parties had "otherw se agreed”" to a nodification of the IEP
The plaintiffs also argue that they never waived their right to

FAPE.



The defendant responds that it does not make a waiver
argunent, and that there was no settlenent agreenent. The School
District frames the issue sinply: it offered FAPE, and Plaintiffs
have not nmet their burden of showing that the offered placenents
inthe fall of 2001 and the fall of 2002 were not appropriate.

The rulings for the Sumrers of 2002 and 2003 have not
been chal l enged, and N.F. is entitled to conpensatory education
for those periods. Wth regard to the 2001-02 school year, the
evidence in the record does not support Plaintiffs' position.

Al t hough the Hearing O ficer found that the School District knew
the parents were unhappy with the placenent and did not offer a
new programonce N F. |eft school, the parents have not shown
that the school placenent was inappropriate and that the District
failed to offer FAPE.

As to the 2002 I EP, the parents did challenge the
appropri ateness of the EP' s placenent of NNF. at the Fairland
School but withdrew the request for a due process hearing because
N.F. was admtted to Kennedy Krieger. The Appeals Panel found
that the parents refused to accept FAPE and hone instruction was
provided while the parties waited for a hospital placenent. The
District seens to agree that the hone instruction during this
period did not anobunt to FAPE, but maintains that FAPE coul d have
been provided by the Fairland School placenent. Although | am

concerned that it appears that FAPE was not actually provided



from Septenber 1, 2002 through Cctober 25, 2002, | nust concl ude
that the parents have not net their burden of establishing that
FAPE had not been offered to N.F. through the IEP

An order foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

R F. and J.F., as Parents and : ClVIL ACTI ON
Near est Friends of N.F. )

V.
WARW CK SCHOOL DI STRI CT E NO. 06-0257-JF

ORDER

AND NOW this 15'" day of January 2009, upon
consi deration of the cross-notions for summary judgnent and the
responses thereto, and after review of the adm nistrative record,
| T 1S hereby ORDERED that Plaintiffs’ Mtion is DEN ED

and Def endants’ ©Modtion is GRANTED

BY THE COURT:

/s/ John P. Full am
Ful I am Sr. J.




